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Classification Priority 2

Defendant-Appellant.
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IN THE UTAH COURT OF APPEALS
THE STATE OF UTAH,
Plaintiff-Respondent,
>

Case No. 890154-CA

vs.
DARYL WAYNE SEAGROVES,
Defendant-Appellant.
JURISDICTION OF THE COURT OF APPEALS
The Jurisdiction of the Court of Appeals is established
by 78-2a-3(f), Utah Code Annotated, 1953, as amended.
NATURE OF THE PROCEEDINGS
This is an appeal from a Judgment, Conviction, and
Sentence following a jury trial in which the Defendant-Appellant
was convicted of aggravated assault, a Third-Degree Felony and
assault,

a

Class

B

Misdemeanor.

The

Defendant-Appellant's

conviction is not being contested, but rather the concurrent
nature of the sentences imposed by the court.
ISSUED PRESENTED ON APPEAL
Did the trial court abuse its discretion by imposing
consecutive sentences upon the Defendant first to serve up to
five

(5) years

in the Utah

State Prison

and

thereafter an

additional six (6) months in the Iron County Jail.
DETERMINATIVE STATUTES OR RULES
The statutes which are believed to be determinative in
this matter are 76-3-401,and 77-27-5, Utah Code Annotated, 1953,

as

amended.

These

statutes

are

reproduced

in

the

addendum

to this brief.
NATURE OF THE CASE
This

is

an

appeal

from

a Judgment,

Sentence, and

Commitment from the Fifth Judicial Court of Iron County, State of
Utah, following a jury trial in which the Defendant was convicted
of the Third-Degree Felony of aggravated assault and a Class B
Misdemeanor assault.

The Defendant was sentenced to serve two

consecutive terms—one of zero to five years in the Utah State
Prison and the second of six months in the Iron County Jail.

The

Defendant is appealing the consecutive nature of the six month
jail term.
COURSE OF THE PROCEEDINGS
Trial in this matter was held in the District Court of
Iron County, State of Utah, on February 17, 1989.

Immediately

following the Defendant's conviction, he waived additional time
for sentencing; and the court imposed a sentence on count one of
the information of zero to five years in the Utah State Prison to
be followed by the sentence on count two of the information of
six months in the Iron County Jail.

The Defendant had earlier

plead guilty to the simple assault count and was convicted by the
jury of the Third-Degree Felony aggravated assault.
DISPOSITION AT TRIAL COURT
The Defendant was sentenced to serve up to five years
in the Utah Prison on the
conviction.

The

Third-Degree Felony aggravated assault

Defendant

was
2

also

sentenced

to

serve,

thereafter, six months in the Iron County Jail, following his
release from the Utah State Prison.

It is the jail sentence

following

is the subject

the prison

sentence which

of this

appeal.
STATEMENT OF FACTS
On New Year's Eve, December 31, 1988, and early morning
on New Year's

Day, January

1, 1989, the

Defendant-Appellant

together with a group of friends was engaged in drinking at the
Playhouse

Bar

in Cedar City, Utah.(T. 57-58)

After the bar

closed and the Defendant's friends left, the Defendant assaulted
the doorman at the bar, knocking him down and striking him in the
head with his feet.(T. 61; Preliminary Hearing Transcript 24)
This

occurred

Defendant

immediately

plead

assault.(T. 35)

outside

guilty

to

the

the

Playhouse

Class

B

Bar.

The

Misdemeanor

After the assault on the doorkeeper at the bar,

the Defendant drove to the American Siesta Motel, some fourteen
blocks south on Cedar City's Main Street.(T. 65)

At the American

Siesta Motel, the Defendant became involved in an argument with
one

of

the

companions

Gideon. (T. 68)

who

had

been

at

the

bar, Mr. Terry

While he was seated in his car, Mr. Gideon came

up to the Defendant and began to wrestle with him and kicked the
Defendant. (T. 69)
Defendant

armed

The evidence at the trial indicated that the
himself

Mr. Gideon. (T. 70)

with

a

knife

and

began

stabbing

The fight continued outside the car until

Mr. Gideon realized that he had been injured, at which point he
left to seek medical attention. (T. 72)
3

The Defendant then went

to one of the rooms in the motel and was there arrested by Cedar
City police officers.(T. 51)
entered
assault,

a

guilty
and

plea

the

charge.(T. 35)

to

trial

On the day of trial, the Defendant
the

Class

proceeded

B

on

Misdemeanor
the

of

aggravated

simple
assault

The Defendant was convicted by jury verdict on

the aggravated assault charge (T. 204) and waived additional time
before

sentencing.(T. 208)

The

trial

Defendant to two consecutive terms.

court

sentenced

the

The first terms was for zero

to five years at the Utah State Prison, and the second term was
for

six

months

in

the

Iron

County

Jail.(T. 212)

The

trial

court*s Judgment, Sentence, and Order of Committment is attached
in the addendum to this brief.
SUMMARY OF ARGUMENT
The sentence imposed by the court was an abuse of its
discretion

for

the

reason

that

it

serves

to

frustrate

the

cosstitutional function of the Utah State Board of Pardons.
ARGUMENT
POINT I
THE

TRIAL

COURT

EXCEEDED

ITS

AUTHORITY

IN

SENTENCING

THE

DEFENDANT TO TWO CONSECUTIVE TERMS OF IMPRISONMENT, ONE IN THE
UTAH STATE PRISON AND ONE IN THE IRON COUNTY JAIL.
While

this

Appellant

acknowledges

that

substantial

discretion is given to trial courts in sentencing matters,State
v. Jolivet, 713 P. 2d 707 (Utah, 1986) the Appellant argues that
this

sentence

consecutive

was

jail

an

term,

abuse

of

following
4

discretion

because

the

sentence,

prison

of

the
which

interferes with the prerogatives of the Department of Corrections
as well as the Utah State Board of Pardons.

The imposition of a

jail

an

term

following

a prison

sentence

is

unconstitutional

interference with the prerogatives of the Utah State Board of
Pardons, a constitutional body in the State of Utah.(Article VII,
Section 12, Utah State Constitution)

In the ordinary course of

determination of a prison sentence, the sentencing court would
sentence the Defendant to the indeterminate sentence at the State
Prison of not to exceed five (5) years.

The Board of Pardons, in

the exercise of its constitutional mandate, would then determine
the

exact

period

of time

that

the

Defendant

would

serve

and

thereafter set conditions of parole if the board deems parole to
be an appropriate alternative in a given case, 77-27-5 & 10, Utah
Code Annotated, 1953, as amended.
In this matter, however, the imposition of a six-month
jail

term

following

the

prison

sentence

inappropriately

interferes with the discretion granted to the Board of Pardons in
setting the conditions and terms of parole and may even be seen
to interfere with the Board of Pardon's discretion in setting an
earlier
1953,

release

as

determine

date.

Section

amended,

gives

the

when

under

what

and

77-27-5, Utah
Board

of

Code

Pardons

conditions

Annotated,

authority

persons

shall

to

serve

when committed to serve sentences on Class A Misdemeanors and all
felonies except treason and impeachment.
does

not

have

imprisonment

authority

imposed

for

to
a

limit

Class
5

B

the

The Board of Pardons
six-month

Misdemeanor.

term
The

of

clear

language

of

77-27-5, Utah

Code Annotated,

1953, as amended,

states in sub-paragraph 3:
The determinations and decisions of the Board of Pardons in
cases involving approval or denial of any action, of paroles,
pardons, commutations or terminations of sentence, orders of
restitution, or remission of fines, forfietures, and restitution,
are final and are not subject to judicial review.
In the case at bar, the broad discretion given the Board of
Pardons has been frustrated to the extent that the District Court
has mandated a six-month jail term to be served following the
Defendant's release from prison.

The Utah Supreme Court has

stated "there are instances when even a single day in prison may
be

unconstitutional". State v. Amicone,

1984)

This

Defendant

urges

this

689

Court

P. 2d
to

1341

find

(Utah,

that

the

imposition of the consecutive six-month jail term, following a
prison committment is such an unconstitutional instance.
The Defendant also would point out to this court that any
term of parole requiring a term in a half-way house that may be
required by the Board of Pardons or the Department of Corrections
would be precluded by the jail term ordered by the trial court.
CONCLUSION
For

the

reasons

set

forth

above,

the

Appellant

respectfully requests this court to set aside the consecutive six
month jail sentence and impose that sentence concurrently with
the prison sentence.
DATED this

I fp

day of June, 1989.

J£M#S L. SHUMATE

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy
of the above and foregoing BRIEF OF APPELLANT to Mr. Paul Van
Dam, Utah Attorney General, 236 State Capitol Building, Salt Lake
City, Utah 84114, this

/^

day of June, 1989, first class

postage fully prepaid.
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76-3*401.

Concurrent or c o n s e c u t i v e s e n t e n c e s
— limitations.
(1) Subject to the limitations of subsections (2)
through (6), a court shall determine, if a defendant
has been adjudged guilty of more t h a n one felony offense, whether to impose concurrent or consecutive
sentences for the offenses. Sentences shall run concurrently unless the court states, in the sentence,
t h a t they shall run consecutively.
(2) A court shall consider the gravity and circumstances of the ofTunaes and the history, character, and
rehabilitative ne«*is of the defendant in determining
whether to impose consecutive sentences.
(3) A court may impose consecutive sentences for
offenses arising out of a single criminal episode as
defined in Section 76-1-401.
(4) If a court lawfully determined to impose consecutive sentences, the aggregate minimum of all sentences imposed may not exceed twelve years' imprisonment and the aggregate maximum of all sentences
imposed may not exceed thirty years' imprisonment.
However, this limitation does not apply if an offense
for which defendant is sentenced authorizes the death
penalty or life imprisonment.
(5) The limitation in subsection (4) applies:
(a) If a defendant is sentenced at the same
time for more than one offense;
(b) If a defendant is sentenced at different
times for one or more offenses, all of which were
committed prior to imposition of sentence for any
one or more of them;
(c) If a defendant has already been sentenced
by a court of this state other than the present
sentencing court or by a court of another state or
federal jurisdiction.
(6) Iu determining the effect of consecutive sentencea and the m a n n e r in which they shall be served,
the board of pardons shall treat the defendant as
though he h a s been committed for a single term with
the following incidents.
(a) The prison term shall consist of the aggregate of the validly imposed prison terms; and
(b) The minimum term, if any, shall constitute
the aggregate of the validly imposed minimum
terms.
(7) Whenever a sentence IB imposed or sentences
are imposed to r u n concurrently with the other or
with a sentence presently being served, the lesser
sentence shall merge into the greater and the greater
shall be the term to be served, and in the event of
equal sentences, they shall merge into one sentence
with the most recent conviction constituting the time
to be served.
1974

77-27-5. B o a r d of P a r d o n s authority.
(1) (a) The Board of Pardons shall determine by
majority decision when and under w h a t conditions, subject to this chapter and other laws of
the state, persons committed to serve sentences
in class A misdemeanor cases at penal or correctional facilities which are under the jurisdiction
of the Department of Corrections, and all felony
cases except treason or impeachment, or as otherwise limited by law, may be released upon parole, pardoned, restitution ordered, or have their
fines, forfeitures, or restitution remitted, or their
sentences commuted or terminated.
lb) No restitvition may he oidered, no fine, forfeiture, or restitution remitted, no parole, pardon, or commutation granted or sentence terminated, except after a full hearing before the
board or its appointed examiner in open session.
(2) (a) In the case of original parole g r a n t hearings, rehearings, and parole revocation hearings,
timely prior notice of the time and place of the
hearing shall be given to the defendant, the
county attorney's office responsible for prosecution df the case, the sentencing court, law enforcement officials responsible for the defendant's
arrest and conviction, and whenever possible, the
victim or the victim'* family
ib) Notice to the victim, his representative, or
his family shall include information provided in
Section 77-27-i* 5, and any related rules made by
the hoard under that section. This information
shall he provided in terms that are reasonable for
the lay person to understand
(3) The determinations and decisions of the Board
of Pardons in cases involving approval or denial of
any action, of paroles, pardons, commutations or terminations of sentence, orders of restitution, or remission of fines, forfeitures, and restitution, are final and
are not subject to indicia! review. Nothing in this section prevents the obtaining or enforcement of a civil
judgment.
(4) Nothing in this chapter may be construed as a
denial of or limitation of the governor's power to
grant respite or reprieves in all cases of convictions
for offenses against the state, except treason or conviction on impeachment. However, respites or reprieves may not extend beyond the next session of the
Board of Pardons and the board, at that session, shall
continue or terminate the respite or reprieve, or it
may commute the punishment, or pardon the offense
as provided. In the case of conviction for treason, the
governor may suspend execution of the sentence until
the case is reported to the Legislature at its next session. The Legislature shall then either pardon or
commute the sentence, or direct its execution
(5) In determining when, where, and under what
conditions offenders serving sentences may be released upon parole, pardoned, have restitution ordered, or have their fines or forfeitures remitted, or
their sentences commuted or terminated, the Board of
Pardons shall consider whether the persons have
made or are prepared to make restitution as ascertained in accordance with the standards and procedures of Section 7(i-.V2 l )l, as a condition of any parole, pardon, remission of fines or forfeitures, or commutation or termination of sentence.
IUSS
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KYLE D. LATIMER - USB §4867
Chief Deputy Iron County Attorney
97 North Main, Suite #1
P.O. Box 428
Cedar City, Utah
84720
Telephone:
(801) 586-6694
IN THE FIFTH JUDICIAL DISTRICT COURT, IN AND FOR IRON COUNTY,
STATE OF UTAH
STATE OF UTAH,

JUDGMENT, SENTENCE, AND
ORDER OF COMMITMENT

)
Plaintiff,

]

vs .
)

DARYL WAYNE SEAGROVES,

Criminal No.

1266

Defendant.

The Defendant, DARYL WAYNE SEAGROVES, having
by

jury

verdict

of

the offense

of AGGRAVATED

been

convicted

ASSAULT, a Third-

Degree Felony, and having entered a plea of guilty to the offense
of ASSAULT, a Class B Misdemeanor, on the 17th day of

February,

1989, and the above-entitled matter having come on for sentencing
on

that

same

Defendant,
before

day,

DARYL

in

WAYNE

Parowan,
SEAGROVES,

the Court, together

Shumate, and

the State of

further

reviewed

and

having

with his Counsel
Utah

Kyle D. Latimer, Chief Deputy
having

Utah,

having

the

above-named

appeared

in

person

of Record, James

appeared

by

and

L.

through

Iron County Attorney, and the Court

the file and being

fully

advised

in the

premises, now makes and enters the following Judgment, Sentence,
and Order of Commitment as follows, to wit:
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JUDGMENT
IT

IS

HEREBY

Defendant,

DARYL

offenses

of

ASSAULT,

a Class

whether

ORDERED,
WAYNE

SEAGROVES,

AGGRAVATED

the

ADJUDGED,

ASSAULT,

had

has

DECREED

been

and

anything

the
to

of

having

in

the
the

Felony,

Court

say

that

convicted

a Third-Degree

B Misdemeanor,

Defendant

AND

reqard

and
asked

to

why

judgment should not be pronounced, and no sufficient cause to the
contrary

being

that Defendant

shown

or

appearing

to the Court,

it

is

adjudged

is guilty as charged and convicted.
SENTENCE

IT

IS

HEREBY

ORDERED

SEAGROVES,

is hereby

Utah State

Prison

that

sentenced

the

Defendant,

to a term of

for a period

DARYL

imprisonment

not to exceed

five

WAYNE
in the'

(5) years

for

the offense of AGGRAVATED ASSAULT.
IT

IS

FURTHER

ORDERED

that

SEAGROVES, is hereby sentenced
Iron County/Utah
exceed six

month sentence

Defendant,

DARYL

to a term of incarceration

State Correctional

(6) months

the

Facility

WAYNE
in the

for a period not to

for the offense of ASSAULT.

Said six- (6)

to run consecutive to the term of imprisonment

in

the Utah State Prison.
Defendant

shall

be

given

credit

for

time served

trial in the Iron County/Utah State Correctional
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prior

Facility.

to

ORDER OF COMMITMENT
TO THE SHERIFF OF IRON COUNTY, STATE OF UTAH:
YOU ARE HEREBY ORDERED to take the Defendant, DARYL WAYNE
SEAGROVES, and deliver him to the Utah State Prison, there to be
kept and confined

in accordance with the foregoing Judgment,

Sentence, and Order of Commitment
DATED

this

C?M —

day of February, 1989.

:£

C2^>c^a—
J P H I L I P EVAS
i s t r i c t CoJrt Judge

T

CERTIFICATE
STATE OF UTAH

)

COUNTY OF IRON

:
)

ss.

I, LINDA WILLIAMSON, Clerk of the Fifth Judicial District
Court in and for Iron County, State of Utah, hereby certify that
the foregoing

is a full, true, and exact copy of the original

Judgment, Sentence, and Order of Commitment in the case entitled
State of Utah vs. Daryl Wayne Seagroves, Criminal No. 1266, now
on file and of record in my office.
WITNESS my hand and

the seal of said office in Parowan,

County of Iron, State of Utah, this Q \ $'

day of February, 1989.

UUDAWILLlAMSGii
LINDA WILLIAMSON
D i s t r i c t Court Clerk

Deputy

District

aaccz**
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Co^jft

Clerk

CERTIFICATE OF MAILING
I HEREBY CERTIFY that I mailed a true and correct copy of
the foregoing

Judgment, Sentence, and Order of Commitment to

Mr. James L. Shumate, Attorney for Defendant, P.O. Box 623, Cedar
City, Utah 84720, by first-class mail, postage fully prepaid, on
this

o ) 4 ^ ~d a y

of

February, 1909.

Secretary
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